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In The 


XCntted States (Tourt of Appeals 
district of (Columbia 

January Term 1948 

No. 9686 

Harold E. Parker, 

Appellant, 

v. 

C. Elwood Sager, 

Appellee. 

APPEAL FROM THE MUNICIPAL COURT OF APPEALS FOR THE 

DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLANT 


I. JURISDICTIONAL STATEMENT 

This is an appeal by Harold E. Parker, appellant, froijn 
a judgment of the Municipal Court of Appeals for the Dis¬ 
trict of Columbia reversing a judgment of the Municipal 
Court, Civil Division. The Municipal Court entered judg¬ 
ment in favor of the appellant, plaintiff below. An appeal 
was taken to the Municipal Court of Appeals which reversed 
the judgment on October 20,1947. The appellant petitioned 
this Court for an allowance of an appeal, and this Coutrt 
allowed an appeal on March 5, 1948. 

The Municipal Court had jurisdiction inasmuch as tjie 
claim was for $500.00. The Municipal Court of Appels 
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had jurisdiction to review and reverse the judgment by- 
virtue of Title 11-722 District of Columbia Code (1940) 
Supp. 111. This Court has jurisdiction to entertain the 
appeal by virtue of Title 11-733 District of Columbia Code 
(1940) Supp. 111. 

H. STATEMENT OF THE CASE 

On July 29,1943, the appellant, together with other occu¬ 
pants of seven four-family flats filed suit in the Municipal 
Court for the District of Columbia claiming that the appel¬ 
lee, as his landlord, had violated the order of the Office of 
Administrator of Rent Control for the District of Columbia, 
in refusing to make the repairs as ordered by that office 
(App. 1-6). The appellant occupied one of the apartments 
completed in October 1941. In August 1942 a proceeding 
was had before the Office of Rent Control. This hearing 
was assigned to and heard before an Examiner in that office 
(App. 5-7) and a full hearing was had at that time. There¬ 
after, based upon the facts adduced at the hearing, the Ex¬ 
aminer on March 10,1943 made certain findings of fact and 
made a recommended order (A full and complete copy of 
these findings, recommended order and notice may be found 
in the Appendix, page 5-7). Thereafter an appeal was taken 
by the appellee herein to the three judge court of the Muni¬ 
cipal Court, and this appeal was dismissed, and this was 
affirmed by the Municipal Court of Appeals for the District 
of Columbia in Sager v. Stamps, D. C. Mun. App. 38 A. (2d) 
113, 72 Wash. Law Rep. 693. In both the appeal before the 
three judges of the Municipal Court and again before the 
Municipal Court of Appeals the Administrator of Rent Con¬ 
trol appeared by his general counsel and his assistant gen¬ 
eral counsel and defended the order. 

After this Court denied the application for the allowance 
of an appeal, the case of Parker v. Sager was selected to be 
tried and by stipulation of counsel, the decision herein would 
govern all of the other cases. 

At the trial the appellant introduced the findings, recom- 
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mended order and notice originally entered by the Examinejr 
to which the appellee objected (App. 5-7). The witnesses of 
the appellant testified as to the appellee’s failure to comply 
with the recommended order. The appellee offered no evi¬ 
dence (App. 5). The record is entirely devoid of any evi¬ 
dence that the appellee ever attempted to comply with Gen¬ 
eral Order No. 11 of the Office of Rent Control from the tiifie 
suit was originally filed on May 29, 1943 to the day of tile 
trial. The trial judge made a finding in favor of the appel¬ 
lant and wrote a memorandum opinion, making a finding <j>f 
fact that the appellee failed to provide the minimum set- 
vices (App. 2-4). From this judgment the appellee appealed 
to the Municipal Court of Appeals which reversed the ju 
ment of the trial judge (App. 7-13). 

m. STATEMENT OF POINTS 

1. The Findings, Recommended Order and Notice made 
by a duly constituted Examiner in the Office of Administra¬ 
tor of Rent Control on March 10, 1943, from which the ap¬ 
pellee as landlord attempted to appeal to the three judge 
court of the Municipal Court, and later to the Municipal 
Court of Appeals for the District of Columbia, and there¬ 
after because he was unsuccessful applied to this Court ^or 
allowance of an appeal effectively established the minimijim 
service standard for the premises involved. 

2. The Findings, Recommended Order and Notice being 
made by a duly authorized Examiner in the Office of R^nt 
Control being entered March 10,1943 which became effective 
according to the notice, and having been made in the regular 
course of the business of the Office of Administrator of R^nt 
Control, did become the order of the Administrator of R£nt 
Control, regardless of the fact that it was not signed by the 
Administrator himself, in absence of evidence that the rec¬ 
ommended order was not made in contradiction of the estab¬ 
lished procedure of that office. 

3. The Findings, Recommended Order and Notice made 
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by a duly authorized Examiner of the Office of Administra¬ 
tor of Rent Control, who conducted a full and complete hear¬ 
ing, was an effective order and which, due to inaction of any 
party, did become the order of the Administrator. It was 
actually accepted by him due to the long period of time the 
order remained outstanding and unaffected by affirmative 
action on the part of the Administrator himself. During 
the long period of time consumed in making attack on the 
order by the appellee, both before the three judges of the 
Municipal Court, and to the Municipal Court of Appeals 
(Sager v. Stamps , supra) and again in the trial court in the 
instant case of Parker v. Sager, the Administrator of Rent 
Control knew of, and participated in the proceedings, man¬ 
ifesting an unwillingness to make a change and at all times 
defending it, makes the order conclusively one made by the 
Administrator as contemplated by Section 2 of the Rent Act. 

IV. QUESTIONS PRESENTED 

The questions presented for adjudication in the trial 
court, reviewed and reversed by the lower appellate court 
and now before this Court are (1) Whether the Findings, 
Recommended Order and Notice made by an Examiner at 
the Office of Administration of Rent Control, after a full and 
complete hearing, and after review thereof by the Admin¬ 
istrator, the three judge court of the Municipal Court of 
Appeals, and an application for an appeal to this Court has 
been denied, nevertheless was not the order of the Adminis¬ 
trator because it was not physically signed by him? (2) 
WTiether because of the attack being made, and the Adminis¬ 
trator, although he had not physically signed the order, but 
at all times actively defended it, nevertheless the order is 
void merely because he failed to sign it? (3) Whether al- 
* though the Administrator at all times knew the conditions 
and circumstances which prevailed, and persisting in not 
signing the order, but at all times defended it through three 
hearings, and upon a trial thereafter whether a new attack 
may be made, or is the appellee’s action a collateral attack 
on the order? 


I 
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V. SUMMARY OF ARGUMENT 

The appellant contends that the order of March 10, 1943 
is a valid order of the Administrator of Rent Control for 
the following reasons: 

(1) The Rent Act makes no requirement that the Admin¬ 
istrator himself conduct all hearings under Section 2 of the 
Act, and makes no requirement that the Administrator of 
Rent Control himself sign all orders under Section 2. If 
he so desires he may adopt the procedure outlined in Section 
4 in that there is no prohibition against it. The require¬ 
ments for determination of rents are the same under each 
of these sections, and if the Examiner is qualified to recom¬ 
mend under one section he is qualified to do so under another 
section of the same Act. 

(2) Even if the Administrator himself did not conduct 
the hearing under Section 2 and himself sign the order, yet 
by all of his subsequent action in denying the application 
of the appellee to vacate the order, in appearing before the 
three judge court of the Municipal Court, and again appear¬ 
ing in the Municipal Court of Appeals defending the order, 
the order was as valid and effective as if he had heard the 
case and himself actually signed the order. 

(3) The fact that the order was outstanding for so long 1 
a time and at each step was defended by the Administrator,, 
when attack was made on the order in the trial on an issue: 
whether the appellee had failed to comply with the require ¬ 
ments thereof, the same at that time amounted to a collateral 
attack. 

VL ARGUMENT 

1. Tlie proceedings had before the Office of Administrator 
of Rent Control had been determined to be a proceeding 
under Section 2 of the Rent Act, Sager v. Stamps , D. C. 
Mun. App. 3S A. (2d) 113, 72 Wash. Law Rep. 693, in than 
the housing accommodations were first rented after January 
1,1941. Section 2(c) provides: 
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' < “For housing accommodations not rented on Janu¬ 
ary 1,1941, nor within the year ending on that date, the 
rent and service generally prevailing for comparable 
housing accommodations as determined by the Adminis¬ 
trator (Italics supplied.) 

- ‘ A . * ' . 

The Municipal Court of Appeals reversed solely on the 
ground that the record shows that the hearing was conducted 
by an Examiner, and because the Administrator himself 
did not hear the matter and himself sign the order, therefore 
the order was void because of no positive act on his part. 
The Municipal Court of Appeals held that although the 
order and notice stated that unless specified .events took 
place, the order would be deemed to be the order of the 
Administrator, this was meaningless because there was 
nothing in the Rent Act for a delegation of authority by the 
Administrator and since the Act gives the authority to the 
Administrator he cannot delegate it. The Municipal Court 
admits the Administrator might avail himself of the ser¬ 
vices of the Examiner to hear, analyze, sift evidence and 
make recommendations (which is exactly what the Exam¬ 
iner does under Section 4) and holds this is where Section 
2 and Section 4 part. That under Section 4 unless objec¬ 
tions are made to the recommendations of the Examiner by 
a certain specified time, such recommendations are deemed 
to be the order of the Administrator, but under Section 2 
where recommendations are made to the parties with the 
statement that they will become the order of the Adminis¬ 
trator, unless the Administrator signs the recommendations 
regardless of the passage of time and regardless of the in¬ 
action of the Administrator, the recommendations will never 
be effective. 

Under Section 2(c) the Rent Act provides the rent and 
services for housing accommodations not rented January 
1, 1941, nor within the year ending on that date, “the rent 
and service generally prevailing for comparable housing 
accommodations as determined by the Administrator 
(Italics supplied.) 
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Under Section 4(a), the Bent Act provides any landlord 
or tenant may petition the Administrator to adjust the rent! 
and service “whereupon the Administrator may order ad¬ 
justment of the rent or service “to provide rent generally 
prevailing for comparable housing accommodations as de¬ 
termined by the Administrator.” (Italics supplied.) 

Again under Section 4(b) provision is made for increa; 
for specified reasons and this section concludes that no sue' 
adjusted rent or service shall permit the receipt of rent i: 
excess of rent “generally prevailing for comparable housing 
accommodations as determined by the Administrator .” 
(Italics supplied.) 

So it will be observed that both Sections 2 and 4 make th4 
identical requirements of the Administrator, and no mention 
is made of the Examiner. Section 8 sets up the procedure 
applicable to hearing under Section 4. Under Section 4 
the Examiner is called upon to hold a formal hearing except 
the common law rules of evidence are not applicable. He 
is required to use judgment, and in making findings an<|I 
recommended orders he must recommend the rent and ser¬ 
vice which is not in violation to the provisions of the Refit 
Act, that is, he must not recommend a rent or a service whicji 
does not generally prevail for comparable housing accom¬ 
modations. If by Sections 4 and 8 the Examiner is qualified 
to make findings of fact and recommended orders for refit 
and service for “generally prevailing housing accommoda¬ 
tions’’ and the same requirement is made by both Sections 
2 and 4 that these shall be “as determined by the Adminis¬ 
trator,” why should the order become final under Section 4 , 
based upon a notice contained therein that the same will 
become the order of the Administrator unless application 
is made for a review, but under the same circumstances it 
does not become final under Section 2 unless the Adminis- 
trator himself signs the order? To say that these section 
part company at this point is entirely too narrow construc¬ 
tion of the Rent Act and violates its spirit. When the sec¬ 
tions are examined the reasons become apparent for the 
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difference in the two Sections, and not as assigned bv the 
Municipal Court of Appeals. The opinion of the Municipal 
Court of Appeals states that “it seems obvious that such 
defense of the examiner’s order did not make it the order of 
the Administrator,” but the opinion fails to point out what 
is obvious. The reason for the procedural steps being set up 
for Section 4 is that on January 1, 1941 a standard of rent 
and service has been frozen by law. In order to afford 
either the landlord or the tenant “due process” a hearing, 
right to present evidence, cross-examine the witnesses, the 
right of review and appeal are preserved. And it has been 
held that Section 2 does not afford the landlord and tenant 
right to formal hearings or rights of appeal because the 
Administrator himself was charged with setting rent and 
service under Section 2 where no prior rent or service stand¬ 
ard existed. The Municipal Court of Appeals’ opinion 
points out that under Section 2 proceedings should be in¬ 
itiated by the Administrator whenever he is aware of a 
situation requiring his attention. If the landlord or tenant 
does not seek any adjustment under Section 4 a ceiling and 
service standard nevertheless is in existence, but under Sec¬ 
tion 2 unless the Administrator takes steps to make a de¬ 
termination of the rent and service where he is aware that 
one is required, the purpose of the Rent Act could be partial¬ 
ly defeated. These are the kinds of differences existing be¬ 
tween Sections 2 and 4. But Congress never intended to 
restrict the right of the Administrator as to the methods he 
should employ in making these determinations. If the Ad¬ 
ministrator felt that the Examiners in his office were com¬ 
petent to make findings and recommended orders under 
Section 4, and he could permit these to become his order in 
absence of objection, he certainly could adopt the view that 
Congress did not restrict his right to do likewise under Sec¬ 
tion 2. If competancy existed under one Section, it most 
certainly exists under the other. If the Administrator de¬ 
sired to adopt these recommendations of the Examiner un¬ 
der Section 2 there was no prohibition, and did not make less 
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effective a recommendation under Section 2 
exist under Section 4. 


than mig 




2. The record shows that after the case was filed in the 
Municipal Court for penalties under Section 10, the appellet 
herein attempted to set aside the order at the office of Ad¬ 
ministrator of Rent Control. The Administrator entered 
an order denying this application. At that time the Ad¬ 
ministrator expressly knew that the order was outstanding, 
and made no attempt to revoke or modify it. By denying 
the appellee’s request to vacate the order the Administrator 
effectively affirmed it. When the appellee applied to tl^e 
three judges of the Municipal Court of Appeals, the Admin¬ 
istrator further effectively approved and affirmed the ord^r 
when, through his counsel, he appeared and defended tl|e 
order. As if these defenses were not enough, the Adminis¬ 
trator appeared in the Municipal Court of Appeals ai}d 
further defended the order by appearing of record in Sagqr 
v. Stamps , supra. If the Administrator did not desire to 
adopt the order or desired to change it it must be presumed 
by any average intelligent person that he would have done 
so during all these proceedings and not attempt to defeUd 
it. By his appearance in all the proceedings could a more 
affirmative action have been taken to accept the order, to 
know of its contents, to desire to hold that it was his orde^* ? 
What more action could be made by him to find the rent afid 
service as “determined by the Administrator” as required 
by Section 2 ? More positive action could never be asserted. 

3. The provisions of the Rent Act should be reasonably 
construed to carry out the purpose of the act and its spirit, 
not defeat it. The Municipal Court of Appeals places) a 
decidedly narrow construction and its action tends to defeat 
the purposes for which the act was adopted by casting asijde 
the thousands of orders already entered. The determina¬ 
tion to be made under Section 2 could have been ex parte fby 
the Administrator, and if the appellee was granted a hear¬ 
ing, the issuance of findings, and recommended order should 
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not detract from the effectiveness of the order. The fact 
that the order was unsigned did not in any manner mislead 
the appellee, and he, the appellee, if any doubts existed 
about the order even to the date of the filing of this brief, 
could have petitioned the Administrator for a clarification. 
He knew the address or the office where a practical man 
could have these doubts resolved. 1 

If the appellee was not satisfied with the recommendations 
which became the order of the Administrator he could have 
filed a petition for an adjustment under Section 4. The 
appellee by his complete inaction has accepted the order, 
and since he failed to file such a petition has failed to exhaust 
his administrative remedy afforded him in Section 4 of the 
Kent Act. 

! VTL CONCLUSION 

The action of the Administrator of Rent Control at all 
tinies being in defense of his order, and the long passage of 
time during vrhich the appellee made no attempt to seek 
any further adjustment under Section 4, and that the pro¬ 
cedural steps under Section 2 does not limit the Adminis¬ 
trator in adopting same steps as set forth under Section 4 
to make a determination of rent and services of the housing 
accommodations as exist for those generally prevailing, we 
most respectfully say that the judgment of the Municipal 
Court of Appeals was error, and its judgment should be 
reversed. 

Herman Miller, 

800 H Street, N. W., 

Dorsey K. Offutt, 

Woodward Building, 

Attorneys for the Appellant . 

31 N. L. R. B. v. Suburban Lumber Co., 121 F. (2d) 829. 
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APPENDIX 

• ••••• 

Filed July 29, 1943 Mun. Ct. D. C. 

2 Bill of Particulars 

The plaintiff sues the defendant for violation of t^ie 
Emergency Rent Act now in force in the District of Coluih- 
bia, in that the defendant as landlord of the plaintiff of the 
premises in which the plaintiff resides has failed and Re¬ 
fused and still fails and refuses to provide the minimum 
standard of service to which the plaintiff is entitled, and 
established by the Administrator of Rent Control, in the 
following respects: I 

Defendant’s failure to provide door on rear porch. 

I 

Defendant’s failure to screen porch. 



Defendant’s failure to provide removable drainboard on 
sink in kitchen. 

Defendant’s failure to provide adequate lighting in hall. 

Defendant’s failure to provide adequate janitor service. 

I 

Defendant’s failure to provide office for payment of rent, 
which originally existed under plaintiff’s tenancy thereby 
causing plaintiff to expend $.18 on each rent paying day. 
(Withdrawn) 

Defendant’s failure to complete plaintiff’s apartment and 
correct defective equipment. 

By reason of the above, the plaintiff is entitled to doqble 
the value of the above, or the sum of Five Hundred ($500i00) 
Dollars besides costs and a reasonable attorney’s fe^ as 
provided by said Rent Act. 

/s/ Dorsey K. Offutt, 
Woodward Building, 

/s/ Herman Miller, 

SOU H Street, N. W., 
Attorneys for Plaintiff. 
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3 1 In the Municipal Coubt for the District of 

Columbia, Civil Division 

No. 422-248. ' / ’/ 

Harold Parker, 

■ Plaintiff, 

v. 

C. Elwood Sager, 

Defendant 

Memorandum 

The administrative order here in question has been de¬ 
termined to have been rendered under the authority of Sec¬ 
tion 2 of the District of Columbia Emergency Rent Control 
Act of December 2, 1941 (Code 45-1601 et seq.). 1 

It is sought to subject the “Order” of the Administrator 
to collateral attack on the ground that the Order is invalid 
and void because the determination was not made in accord¬ 
ance with the powers granted under the Act. 

Generally, it is said that the decision of an administrative 
agency when acting in a judicial or quasi-judicial capacity 
is open to collateral attack on the ground that the decision 
is invalid and void, 2 or because the determination attacked 
was not the act of the body vested with power to make the 
determination. 3 

It is contended that the “Order” having been issued 
under Section 2 of the Act is not in conformity with the 
procedure prescribed therefor since Section 2 requires that 
the conclusions be “determined by the Administrator,” that 
the procedure followed by the Office of the Administrator 
for Rent Control in this instance was that prescribed for 

5 Sager v. Stamps, 38 A. (2d) 113. 

s Alabama Pub. Serv. Comm. v. Mobile Gas Co., 212 Ala. 50, 104 So. 
538; Gallagher v. Kansas City, 319 Mo. 705, 7 S. W. (2d) 257. 

Z A2 Am. Jur. 517; State Tax Corner v. Katsis, 90 Utah 406 P. (2d) 120. 
(See Fleitman v. Burnett, 62 A. D. C. —, 65 F. (2d) 176 (41 F. (2d) 
751).) 
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Section 4 of the Act; that the decision was not the act of 
the Administrator in whom the power to make the decision 
is vested; and that, consequently, the * 4 Order’’ is invalid 
and void, hence, subject to collateral attack. 

It is suggested on the other hand that the Kent ^ct 
4 is remedial in its nature; that its provisions should 
be reaso aably construed ; 4 that the granting of a hear¬ 
ing, the issuance of findings and recommendations by an 
examiner where it might 4 4 reasonably have been expected 
that the determination would be ex parte and the procedure 
informal,” should not detract from the effectiveness of Ithe 
“Order”; and that in any event the fact that the “Order” 
was unsigned by the Administrator is no defense, since if 
this defendant entertained any doubts with respect to the 
notice and its effect “he knew the address of the office where 
a practical man could have these doubts resolved.” 5 

But aside from these various contentions it appears that 
the action of the Office of the Administrator for Kent Con¬ 
trol was under Section 2. c ‘ 1 From such determination of the 
Administrator the Act provides no appeal. Section 4 of 
the Act covers subsequent adjustments of rents and services 
upwards or downwards, and from orders making effective 
such adjustments the Act provides for appeals to this 
Court.” 7 

At any time after a determination under Section 2 a land¬ 
lord or tenant could “secure a review ... by filing a ‘Peti¬ 
tion for Adjustment ’ under Section 4.” 8 

This defendant, having failed to pursue the administra¬ 
tive procedure afforded him, has not exhausted his admin¬ 
istrative remedies and he may not now accomplish through 
collateral attack that which he was denied on appeal. 

The objection to the admission of the records of the 6ffice 
of the Administrator for Rent Control on the grounds that 


1 Gould, v. Butler, 31 A. (2d) 867. 
s N. L. R. B. v. Suburban Lumber Co., 121 F. (2d) 829. 
“ Sager v. Stamps, supra. 

7 Sager v. Stamps, M. C. Rent Review Case No. 48. 

? Sager v. Stamps, 38 A. (2d) 113. 
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they are immaterial, irrelevant, incompetent, incomplete and 
cannot form a basis for an action in damages, npon which 
the Court reserved its ruling, is consequently overruled. 

The Court finds as a fact that there has been a 

5 failure to restore and provide the minimum service 
required by the order in question. Accordingly, a 

finding for the plaintiff in the amount of fifty dollars 
($50.00) plus attorney’s fee in the sum of fifty dollars 
($50.00) will be entered as a matter of record on July 3rd, 
1947. 

(s) Aubrey B. Fennell, 

Judge. 

Date: Julv 1st, 1947. 

Copies to: 

Dorsey K. Offutt, Esq. and 
Herman [Miller, Esq., 

Attorneys for Plaintiff. 

Pobekt E. Lynch, Esq., 

Attorney for Defendant. 

Session Resumed 

6 Thursday, July 3, 1947 

Judge Fennell 

Mins. 154, 

Page 533: 

Come now the parties hereto, and thereupon this cause 
being heard and submitted, the court finds in favor of the 
plciintiff for $50.00, plus $50.00 for attorney’s fees. 

Session Resumed 

Thursday, July 10, 1947 

Judge Fennell 

Mins. 154, 

Page 537, 

It appearing under Pule of Court that judgment on find¬ 
ing be entered, it is so ordered. 


y j 

Wherefore, it is considered that the plaintiff recover oj: 
the defendant the sum of $50.00 together with interest fronji 
date and costs, plus $50.00 attorney’s fees; and have execu¬ 
tion thereof. 

• •••••• 

I 

Me. Lynch : Let me ask Mr. Miller this question: 
11 The order, which is the basis of the suit, is the orde|r 
signed or stamped in a printed form “Wilson,” anil 
dated March 10, 1943 ? I 

Me. Miller: That is correct. 

Me. Lynch: If your Honor please, that places a leg^il 
question your Honor will have to decide in this case. 

• •••••• 

132 Me. Millee: We rest, Your Honor. 

Me. Lynch: We rest, Your Honor. 

Office of Administrator of Rent Contbol 
137 foe the District of Columbia 

Cases No. 9676 - 9703 

C. Elwood Sager, 

Petitioner, 

v. 

Amanda Stamps, et al., 

Respondents 

Examiner’s Findings, Recommended Order and Notice 
The above entitled case having been referred for exapai- 
nation, hearing, findings and recommendation, and ubon 
consideration of the record and evidence adduced, the fol¬ 
lowing findings of fact are made this Mar. 10, 1943: 
Appearances: j 

Petitioner appeared and testified. 

Dorsey K. Offutt, Esquire, Attorney for Respondents^ 
Respondents appeared and testified. 
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1. That the premises herein involved are a group of seven 
four-family flat buildings situated on and occupying the 
entire south side of Rosedale Street between 19th and 20th 
Streets, N. E.; that the units consist of two rooms-kitchen- 
dinette-bath and rear porch; that twenty-four units have 
north-south exposure; that two have north-east-south ex¬ 
posure; that two have north-west-south exposure. 

2. That each unit is equipped with a tile bath, built in 
tub and shower, combination sink and laundry tray, flat top 
kitchen range, and a concrete rear porch; that each unit con¬ 
tains separate gas fired facilities for hot water and general 
heating. 

3. That the rear porches are not screened; that no doors 
are provided therefor; that no drainboards are provided 
for the kitchen sinks. 

4. That when these properties were first rented an em¬ 
ployee of the petitioner perfomed limited janitor services. 

5. That the several respondents, being duly sworn and 
interest of expediency, submitted written answers to the 
petitions, adopting the same as and for their testimony; 
that these written answers appear in the record in the form 
of Tenant’s Petitions for Adjustment of Rent and Service. 

6. That the allegations contained in the aforementioned 
written answers are supported by adequate proof and are 
found to be substantially correct. 

7. That these and other comparable properties 
137-a were viewed and inspected by the examiner. 

8. That the premises were not rented on January 
1, 1941 nor during the year 1940, but were first rented in 
October of 1941 at the rate of $38.50 per month, unfurnished. 

9. That the present rent does not exceed the rate generally 
prevailing for comparable housing accommodations as de¬ 
termined bv the Administrator. 

10. That any increase in the present rent would exceed 
the generally prevailing rate for comparable housing ac¬ 
commodations. 

and accordingly, the following is recommended: 
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Order 

That the landlord herein within 10 days after the effective 
date hereof shall restore the janitor service which shall in¬ 
clude maintenance of lawns, public halls and lighting, and 
supervision of removal facilities for trash and garbage clis- 
posal; that he shall provide suitable removable drainboards 
for all kitchen sinks; that he shall make or cause to be.mjide 
the repairs and replacements indicated or reasonably im¬ 
plied by the items set forth in the Respondent’s written An¬ 
swers referred to above in Findings Number 5 and 6 hnd 
that the MAXIMUM RENT CEILING for premises 1901 
Rosedale Street, N. E., Apartment 4, is determined to be 
$38.50 per month, unfurnished, effective Mar. 21, 1943. 

J. Warren Wilson, 
Examiner. 

Notice y 

The above findings and order will be deemed to be the 
findings and order of the Administrator on the effective 
date set forth therein unless written request for review is 
filed prior thereto or unless a rehearing or extension of t|me 
is granted within the discretion of the Examiner or the 
Administrator. 


The Municipal Court of Appeals 
for the District of Columbia 

No. 547 

C. Elwood Sager, 
Appellant, 


Harold E. Parker, 

Appellee. 

Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 
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(Argued September 22,1947 Decided October 20,1947) 

Frederick H. Livingstone and Robert E. Lynch for ap¬ 
pellant. 

Herman Miller , with whom Dorsey K. Offutt was on the 
brief, for appellee. 

Before Cayton, Chief Judge, and Hood and Clagett, As¬ 
sociate Judges. 

HOOD, Associate Judge: This is an appeal from a judg¬ 
ment in favor of a tenant against his landlord for damages 
on account of the landlord’s failure and refusal to provide 
the minimum service standard to which the tenant claimed 
to be entitled under the District of Columbia Emergency 
Rent Act. 1 

The vital question on this appeal relates to the existence 
of an order of the Rent Administrator establishing a mini¬ 
mum service standard for the premises occupied by the 
tenant. The premises consist of an apartment in one of a 
group of four buildings completed for occupancy in October 
1941. In August 1942 a proceeding was instituted before 
the Rent Administrator with respect to the rent and service 
for the various units of the four buildings. This proceed¬ 
ing resulted in certain findings and recommended orders of 
an examiner under date of March 10, 1943. Thereafter an 
appeal was taken by the landlord to a three-judge court of 
the Municipal Court.- The appeal was dismissed and we 
affirmed the dismissal on the ground that the proceedings 
before the administrator were under section 2 (1) (c) of the 
Act, 3 from which the Act provides no appeal to the courts. 
Sager v. Stamps , D. C. Mun. App. 38 A. 2d 113, 72 W. L. R. 
693. 

The present action is based upon one of the findings and 
recommended orders of the examiner of March 10, 1943. 
This instrument is entitled “Examiner’s Findings, Recom- 

J Cede 1940, Supp. V. 45-1610 (a). 

: Code 1940, Supp. V, 45-1609 (c). 

s Code 1940, Supp. V, 45-1602 (1) (c). 
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mended Order and Notice.” At the conclusion of the find¬ 
ings, it is stated: “the following is recommended: 

“ORDER 

“That the landlord herein within 10 days after tjhe 
effective date hereof shall restore the janitor service 
which shall include maintenance of lawns, public hafls 
and lighting, and supervision of removal facilities f|or 
trash and garbage disposal; that he shall provide suit¬ 
able removable drainboards for all kitchen sinks; that 
he shall make or cause to be made the repairs and Re¬ 
placements indicated or reasonably implied by the iteins 
set forth in the Respondent’s written answers referred 
to above in Findings Number 5 and 6 and that the MAX¬ 
IMUM RENT CEILING for premises 1901 Rosedile 
Street, N. E., Apartment 4 is determined to be $38l50 
per month, unfurnished, effective Mar 211943. 

J. Warren Wilson, 
Examiner. 

“NOTICE 

“The above findings and order will be deemed to|be 
the findings and order of the Administrator on the ef¬ 
fective date set forth therein unless written request 
for review is filed prior thereto or unless a rehearing 
or extension of time is granted within the discretion 
of the Examiner or the Administrator.” 

The theory of the present action is that the above recom¬ 
mended order established the maximum rent ceiling and 
minimum service standard; and evidence was offered tend¬ 
ing to establish that the landlard had failed and refused to 
render the service required by that order. 

Section 2 (1) of the Rent Act 4 provides that the maxinium 
rent ceilings and minimum service standards for housing 
accommodations shall be the following: 

“(a) For housing accommodations rented on Janu¬ 
ary 1, 1941, the rent and service to which the landlord 
and tenant were entitled on that date. 


4 Code 1940, Supp. V, 45-1602 (1). 
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. “(b) For housing accommodations not rented on 

January 1, 1941, but which had been rented within the 

year ending on that date, the rent and service to which 

the landlord and tenant were last entitled within such 

vear. 

•> 

« • , 

“(c) For housing accommodations not rented on 
January 1, 1941, nor within the year ending on that 
date, the rent and service generally prevailing for com¬ 
parable housing accommodations as determined by the 
• Administrate r.” 

Since, as expressly found by the examiner, the premises 
in question were first rented in October 1941, the minimum 
service standard applicable is the “service generally pre¬ 
vailing for comparable housing accommodations as deter¬ 
mined by the Administrator.’’ The question, therefore, is 
whether there has been such a determination by the Admin¬ 
istrator. 

It will be observed that while the recommended order pur¬ 
ports in express words to determine the maximum rent ceil¬ 
ing, it makes no direct reference to a minimum service stand¬ 
ard or any determination thereof. The order, however, does 
require of the landlord certain services, improvements and 
repairs and it is the tenant’s contention that such require¬ 
ments constitute the service standard. Assuming that the 
order does determine the service standard, the question re¬ 
mains whether such determination became, by lapse of time 
or otherwise, the determination of the Administrator. 

The order does not purport to have been signed, approved 
or adopted by the Administrator. It purports to be only 
the recommended order of the examiner. True, the notice 
states that the findings and order “will be deemed to be the 
findings and order of the Administrator” on a certain date 
in the absence of specified events, which events did not 
occur; but the implication of the notice is that the order 
would not be submitted to the Administrator but would 
take effect merely by passage of time, and, as said before, 
the record shows no affirmative act by the Administrator in 
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the way of consideration or approval of the order. Appellee 
urges that the act of the Administrator in appearing by hii 
general counsel in the Municipal Court and this court in th<fe 
case of Sager v. Stamps, supra, to defend the order of the 
examiner constituted approval of the order. It seems ob¬ 
vious that such defense of the examiner’s order did not make 
it the order of the Administrator. 

Can there by a valid determination by the Administrato r 
without any positive act on his part? Section 2 (1) (c) o|f 
the Act, above quoted, states that the minimum servic^ 
standard shall be the “ service generally prevailing for coni- 
parable housing accommodations as determined by the Ad¬ 
ministrator.” Such service is a fact to be determined b^ 
the Administrator. Delsnider v. Gould, — U. S. App. D. (J. 
—, 154 F. 2d 844. And his determination “is not an exadt 
computation but is his judgment based on his view of evi¬ 
dence before him.” Moore v. Coates, D. C. Mun. App. lb 
A. 2d 68, 72 W. L. R. 1215. | 

Here the record discloses that the determination was thdt 
of the examiner. Can that determination be accepted aiid 
adopted by the Administrator without personal considera¬ 
tion of the evidence on which the examiner arrived at hts 
conclusion? There is no provision in the Act for delegation 
of authority by the Administrator. The authority of de¬ 
termination is given by the Act specifically to the Admin¬ 
istrator and to no one else. The determination must be 
that of the Administrator and such determination requires 
a consideration and weighing of the evidence. “The one 
who decides must hear.” Morgan v. United States, 29S 
U. S. 468, 481. This does not mean that the Administrator 
may not avail himself of the assistance of examiners to 
hear, analyze and sift evidence and make recommendations, 
but it does mean that the one on whom final responsibility 
for the determination is imposed must consider and Ap¬ 
praise the evidence which justifies the determination. Mor¬ 
gan v. United States, supra. In other words, before actiAg, 
the Administrator must do that which is necessary “to in- 
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sure an informed judgment.” Southern Garment Mfrs. 
Ass’n., Inc., v. Fleming, 74 App. D. C. 228, 122 F. 2d 622. 
The record shows no act by the Administrator indicating 
any consideration of the recommended order or the evidence 
on which it is based. It shows no determination by the Ad¬ 
ministrator, either with or without an appraisal of the evi¬ 
dence. It shows only a procedure by which the recom¬ 
mended order would by passage of time “be deemed” the 
order of the Administrator. Had the order purported to 
have been considered and approved by the Administrator, 
we would have an entirely different situation. 

On the record presented we are compelled to conclude 
that there was no determination by the Administrator of a 
minimum service standard for the premises in question and 
that until such determination the tenant is entitled only to 
the service provided for in his lease. Delsnider v. Gould, 
supra. 

It is suggested that because section 8 3 provides for a 
procedure on petition under section 4, 6 relating to adjust¬ 
ments of rent ceilings and service standards, substantially 
the same as that followed in this proceeding, and expressly 
provides that under stated circumstances, without action on 
the part of the Administrator, “the findings and recom¬ 
mended order of the examiner shall thereupon be deemed 
the findings and order of the Administrator,” that such 
procedure is permissible in proceedings under section 2 (1) 
(c). The answer is that Congress having specifically au¬ 
thorized a course of procedure in proceedings under section 
4 and having omitted such authorization for proceedings 
under section 2 (1) (c), the assumption is that the omission 
was deliberate. We are not required to find the reasons 
why Congress saw fit to make this dictinction, but several 
reasons are readily suggested. The two proceedings are 
utterly different in character and purpose. A proceeding 
under section 4 relates to adjustment of an already estab- 


c Code 1940. Supp. V, 45-1608. 
e Cede 1940, Supp. V, 45-1604. 




lished ceiling or standard, while one under 2 (1) (c) is for 
the purpose of establishing the original or basic ceiling and 
standard for property in cases where the law has not auto¬ 
matically fixed them. Proceedings under section 4 are in-j 
itiated by the tenant or landlord, and while they may be so 
intiated under section 2 (1) (c), they also may and should 
be initiated by the Administrator whenever he is aware of 
a situation requiring his determination. By section 9 7 Con¬ 
gress allowed an appeal to the courts to review an ordei^ 
under section 4 but gave no such right of review of a de4 
termination under section 2 (1) (c). There is no moH 
ground for holding that the provisions of section 8, relating 
to proceedings under section 4, set a standard for proceed^ 
ings under section 2 (1) (c), than there would be for holding 
that because section 9 authorizes a court review of orders 
under section 4, it by implication authorizes a court review 
of determinations under section 2 (1) (c). It is evident that 
Congress considered the two types of proceedings as quite 
different and was careful to distinguish between them. 

Since, as we hold, there was no determination by the Ad L 
ministrator establishing a service standard, the judgment 
based on a violation of such standard cannot stand. 

I 

Reversed. 


‘ Cede 1940, Supp. V, 45-1609. 
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District of Columbia. 

No. 9686 

Harold Parker, 

Appellant, 

v. 

C. Elwood Sager, 

Appellee . 

Appeal from the Municipal Court of Appeals for 
the District of Columbia 


BRIEF ON BEHALF OF APPELLEE, 
C. ELWOOD SAGER 


COUNTER-STATEMENT OF CASE 

The following additions and amendments are made to 
the Appellant’s statement of the case: The Appellant was 
a tenant occupying an apartment of which the Appellee is 
the landlord. The Appellant first occupied the premises 
in the fall of 1941 under a lease between the parties. There 
is nothing in the record to show that the appellee has failed 
to live up to all the provisions of the lease. The proceeding 
referred to by the Appellant which took place at the office 
of the Rent Administration was based on a petition filed 
by the appellee for the adjustment of the rent ceiling of 
the foregoing premises. The hearing before the examiner 
and the findings and recommended order issued by the 
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examiner were a result of that. The appeal referred to 
Sager v. Stamps, 38 AtL 2d 113, 72 W. L. R. 693, was 
dismissed by the Municipal Court and that dismissal af¬ 
firmed by the Municipal Court of Appeals on the grounds 
that without an existing maximum rent ceiling or minimum 
standard as defined in Title 45 Section 1602 of the D. C. 
Code, a proceeding for adjustment under this section (Title 
45, Section 1604) was unauthorized, and the procedural and 
review provision of Section 1608 and 1609 (Title 45) were 
inapplicable. 

There is nothing in the record to indicate that the admin¬ 
istrator ever made a determination of the maximum rent 
or the minimum service standards relating to the above- 
mentioned premises. There is no indication in the record 
that he considered the above-mentioned recommended order 
or took affirmative action thereon. Nor does the recom¬ 
mended order and notice itself show that any such thing 
was done (Appellant’s Appendix 5, 6, 7). 

! QUESTION PRESENTED 

The question presented is whether an examiner’s findings 
and recommended order become automatically the deter¬ 
mination of the Administrator without consideration and 
affirmative action by him in an instance where Section 2 
(1) (c) of the Rent Act requires a determination by the 
Administrator. 

! SUMMARY OF ARGUMENT 

1. The Rent Act requires that under Section 2 (1) (c) 
the rent ceiling and service standard shall be determined 
by the A dmini strator. This was not done in the present 
case. There is no provision for delegation of this power 
by the Administrator. It is well settled that the one who 
decides must hear. 
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The record in this case discloses no determination by 
the Administrator. Without snch determination appel¬ 
lant^ snit has no basis as he is suing for a violation of the 
standard to be determined by the Administrator. 

2. Section 2 and Section 4 of the Bent Act relate to two 
entirely different phases of rent control, and the provisions 
of Sections 8 and 9 of the Act which refer to the proceed¬ 
ings under Section 4 and are not applicable to Section 2. 

ARGUMENT 

L Section 2 of the District of Columbia Emergency 
Bent Control Act of December 2,1941 (Code 1940,45-1602) 
provides: 

“On and after the thirtieth day following the enact¬ 
ment of this chapter, subject to such adjustments^ as 
may be made pursuant to sections 3 and 4, maximum- 
rent ceilings and minimum-service standards for hous¬ 
ing accommodations excluding hotels, in the District 
of Columbia shall be the following: 

(a) For housing accommodations rented on Janu¬ 
ary 1,1941, the rent and service to which the landlord 
and tenant were entitled on that date. 

(b) For housing accommodations not rented! on 
January 1,1941, but which had been rented within' the 
year ending on that date, the rent and service to which 
the landlord and tenant were last entitled within such 
year. 

(c) For housing accommodations not rented on 
January 1, 1941, nor within the year ending on that 
date, the rent and service generally prevailing for 
housing accommodations as determined by the Admin¬ 
istrator.” 

It is clearly stated just what shall be the maximum T rent 
ceiling and the minimum-service standard. It is written to 
cover all contingencies. In this particular case the sub- 
paragraph (c) is governing. Under this section there was 
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still left to be decided what would be governing as rent 
ceiling and service standard until the determination by the 
administrator. Decisions on this point, Delsnider v. Gould 
et al , 81 U. S. App. D. C. 54; 154 F 2d 844, and the general 
order issued by the administrator, General Order No. 1, 
Feb. 2, 1942, hold that agreement between the parties, or 
the first rent charged shall be allowed to stand until changed 
by a determination by the Administrator. 

The record shows no evidence of any violation of any 
provisions of the lease between the parties; there is no 
charge for overpayment of rent. The administrator has 
made no determination of the rent ceiling or service stand¬ 
ard nor does the record show any such determination by the 
administrator. The basis on which appellant pressed his 
claim is on a recommended order by an examiner. Such a 
recommended order by the examiner is not a determination 
by the administrator, and there is no provision for basing 
a chum such as the appellant brings on a recommended 
order of an examiner. 

Nowhere in the Rent Act is an examiner given the power 
to determine the rent ceiling or service standard. The act 
specifically limits his functions to matters relating to the 
adjustment only of such ceiling and standard. 

The Administrator is not given the authority to delegate 
his power regarding the determining of the ceiling and 
standard. Without such authority the Administrator could 
not delegate this power 

46 Corpus Juris 1033 “Powers conferred upon a public 
officer can be exercised only in the manner, and under 
the circumstances, prescribed by law, and any attempt¬ 
ed exercise thereof in any other manner or different 
circumstances is a nullity. . . . An officer, to whom a 
discretion is intrusted, cannot delegate the exercise 
thereof.. 

As the A dminis trator is without the authority to delegate 
such power as is hereunder discussion, it certainly is not 


5 
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possible for the examiner to assume such power or state 
over his signature that his recommended order automati¬ 
cally becomes the order of the Administrator upon t|he 
happening of certain contingencies. 

The section of the act quoted above (Section 2 (1) (q)) 
giving power to the Administrator is the only authority 
under which he may act to make such a determination 
himself. He is not given the authority either directly or by 
implication to delegate such power. In United States v. 
Watashe, et al., 102 F. 2nd 428, the Circuit Court of Ap¬ 
peals, Tenth Circuit said: 

‘‘Without statutory authority, subordinate officials 
have no power with respect to the duties of an office 
involving the exercise of judgment and discretion.” 

In the cited case, as in the case at hand, the power of 
determination rests with a certain public officer and a sub¬ 
ordinate limited to investigation and recommendation could 
not make a final determination. 

There is no authority to delegate power vested in the 
A dmini strator under Section 2 of the Rent Act. The fact 
that a procedure is set up under section 8 of the act which 
makes certain provisions concerning the findings and rec¬ 
ommendations of an examiner be deemed to be the order 
of the Administrator, it is to be noted that there is strict 
and definite reference to the fact that this procedure shall 
be with reference to any petition filed under Section 4 of 
the act. This procedure is fully set forth in Section 8 of 
the act H has already been held that there have been no 
section 4 proceedings, but that the proceedings were jijisti- 
fied, if at all, only under Section 2 of the Act. {Sager v. 


Stamps, cited above) 

There should be no question that making a determination 
and issuing an order is more than a mere ministerial func¬ 
tion, 40 Corpus Juris 1209, states that a ministerial aqt is 
“one which a person performs in a given state of facts, 
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in a prescribed manner, in obedience to the mandate of 
legal authority without regard to or the exercise of his 
own judgment upon the propriety of the acts being done.” 
By the very wording of the Act and the nature of the deter¬ 
mination under Section 2, there is a showing of the neces¬ 
sity of the judgment of the Administrator. This point was 
upheld in the Municipal Court of Appeals for the District 
of Columbia in Moore v. Coates , D. C. Mun. App., 40 A. 2d 
68, 72 W. L. R. 1215, it was said: “The amount as deter¬ 
mined by the Administrator is not an exact computation but 
is his judgment based on his view of evidence before him 
. . Petition was filed for an allowance of an appeal to 
this Court, but the petition was denied. 

Appellant’s argument numbered “3” is not good. The 
decision of the Municipal Court of Appeals does not affect 
the Rent Act, as he relates, at all. It merely gives the 
proper interpretation of the Act. The Act continues to 
serve its purpose. For some years the Administrator, 
himself, has been making the determinations in accordance 
with Section 2 (1) (c) and which are in line with the deci¬ 
sion of the Municipal Court of Appeals in the present case. 
Appellant must be well aware of this procedure as it has 
long been in practice. Appellant’s reference to “thousands 
of orders” cannot be substantiated by the Record. No¬ 
where does the record disclose such a statement. Even if 
such were true and the proper and legal interpretation of 
the law would cast aside “thousands of orders” that is 
what must be done. Many decisions affecting the interpre¬ 
tation of laws have had such an effect. Even with respect 
to the Rent Act itself, it is reasonable to assume that if 
appellant’s claim wrere allowable, that no harm vrould be 
done by the proper interpretation of the law. The Del- 
snider v. Gould case, cited above, and Moore v. Coates, 
cited, above, most definitely had an effect on the adminis¬ 
tration and its rulings. However, such effect was only the 
proper one. An error should not be perpetuated to justify 
it. 





7 


The remainder of appellant’s argument “3” does not in 
any way change the recommended order of the examiner 
into a determination by the Administrator. Even his cited 
case, N. L. R. B. v. Suburban Lumber Co., 121 F. 2d 829, 
is not in keeping with his argument; that case having 
reference to a copy of a valid order and the remedies avail¬ 
able to the party contending it was not a copy. Here there 
is not a valid order and the question of a copy is not 
present. 

In the discussion of the power to make the determination 
under Section 2 (1) (c) it has been shown that there was 
no provision for delegation of this power. It has been held 
that “The one who decides must hear.” Morgan v. United 
States, 298 U. S. 468, 481. It is not contended that the 
Administrator may not have assistance in the gathering 
and sifting of evidence, and even the making of recom¬ 
mendations, but the Administrator must make the determi¬ 
nation after consideration and appraisal of the evidence 
upon which he bases his determination. There is nothing 
in the record showing any consideration of the recom¬ 
mended order or of the evidence by the Administrator. 
The appellant placed in evidence only a recommended order 
and notice of an examiner (Appellant’s Appendix 5, 6, 7). 
There is no showing of any determination by the Admin¬ 
istrator nor any consideration or affirmative action by 
the Administrator. The record shows only that by the 
passage of time the recommended order would be deemed to 
be the order of the Administrator. 

2. Under the Bent Act, Section 8, District of Columbia 
Emergency Rent Act, (Code 1940, 45-1608) an examiner 
has authority only to hear and issue recommended orders 
regarding adjustments of rent ceilings and minimum serv¬ 
ice standards. Such adjustments are based on already 
existing ceilings or standards reached in accordance With 
Section 2 of the act, cited above. 

Appellant cites sections 4(a) and 4 (b) of the Rent Act 
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and lias supplied italics to emphasize his position. How¬ 
ever, the italics are misleading for Section 4 (a) provides 
for the adjustment of rent ceilings so that they will conform 
with ceilings prevailing for comparable housing accommo¬ 
dations as determined by the Administrator. The order 
issued under Section 4 (a) is “whereupon the administrator 
may Order Adjustment of the Rent or Service to provide 
rent generally prevailing for comparable housing accom¬ 
modations as determined by the Administrator.” 

Similarly under Section 4 (b) it is provided that “the 
Administrator may by Order Adjust such Maximum^Rent 
Ceiling or Minimum-Service Standard provided that it is 
not in excess of that rent generally prevailing for com¬ 
parable housing accommodations as determined by the 
Administrator.” 

Therefore it can be seen that there are definite limita¬ 
tions placed within section 4 as to what may be done under 
the provisions thereof. The adjustments allowed therein 
must be in conformity with what has been previously 
determined by the Administrator. 

Further Section 4 of the Act holds the provision that 
any order issued thereunder may be stayed or set aside 
by the Court, in effect giving the right of appeal to any 
party aggrieved.' 

In Section 2 all reference to an examiner is specifically 
omitted. Also, we find in Section 8 of the act, that pro¬ 
cedure before, an examiner refers specifically to Section 4 
of the Act. There can be no doubt but that Congress 
intended that any action by an examiner should be subject 
to the right of appeal. Further, that the initial ceilings 
and standards coming into existence under Section 2 should 
be final and without the right of appeal If the contention 
of the Appellant were followed through, it would be found 
that an examiner who has power only under Section 4, 
could make a determination under Section 2. And, contin- 
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uing, any order under Section 2, should be subject to Coujrt 
review as provided in Section 9 of the Emergency Rent 
Control Act, for orders issued under Section 4. 

To continue in the same line, if the appellant’s conten¬ 
tion were correct, that an examiner might issue an order 
under Section 2, then would it not also hold that an examiner 
might issue an order under Section 3 of the Emergency 
Rent Control Act, which provides: 

J 

“Whenever in the judgment of the Administrator 
a general increase or decrease since January 1, 1941, 
in taxes or other maintenance or operating costs or 
expenses has occurred or is about to occur in such 
manner and amount as substantially to affect the main¬ 
tenance and operation of housing accommodations gen¬ 
erally or of any particular class of housing accommoda¬ 
tions, he may by regulation or order increase or de¬ 
crease the maximum-rent ceiling or minimum-service 
standard, or both, for such accommodations or class 
thereof in such manner or amount as will in his judg¬ 
ment compensate, in whole or in part, for such general 
increase or decrease. Thereupon such adjusted ceiling 
or standard shall be the maximum-rent ceiling or 
minimum-service standard for the housing accommo¬ 
dations subject thereto.” 

Following appellant’s contention it would have to be held 
that an examiner might issue such an order as is provided 
for in the foregoing section. And, according to the pro¬ 
visions of the Act as it now stands there is no appeal from 
such an order more than there is from Section 2. 

A comparison of Section 2 and Section 3 of the Rent 
Act show that neither provide for an appeal of the order 
issued thereunder. Also, neither provide for any action 
by an examiner in the issuing of an order. Whereas, in 
the provisions of the Rent Act, cited heretofore, where 
there is any reference to action by an examiner there is 
always a following provision for an appeal of any cfrder 
which the examiner has referred to in any way. It becomes 
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obvious therefore, that Congress intended that action from 
which there was no appeal, as set forth in Sections 2 and 
3 of the Act, is to be performed by the Administrator 
himself. 


CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the decision of the Municipal Court of Appeals is 
proper and should be affirmed. 

Frederick H. Livingstone, 
Attorney for Appellee. 
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this case because of the doctrine of judi¬ 


cial estoppel .18 
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No. 9686. 


HAROLD PARKER, Appellant, 

v. 

C. ELWOOD SAGER, Appellee. 


Appeal from the Municipal Court of Appeals for the 

District of Columbia. 


BRIEF FOR AMICI CURIAE. 


Amici curiae, H. Mills Austin, Rex E. Carlson, Schuyler 
Ferris, Edward Keys, Jr., Richard E. Melcher, Alexander 
Paul, W. Omar Stone and Carl Stotz, by Nathan H. David 
and James H. Biscoe, their attorneys, filed a motion hi 
this Honorable Court requesting that they be permitted to 
file the following brief as amici curiae. In their motioijL 
they alleged that they were appellants in a case pending 
before the Municipal Court of Appeals for the District; 
of Columbia which involved a factual situation similar to 
the one presented by the case at bar and that they wisheq 


to submit to this Court certain propositions of law which 
they felt were not fully covered in briefs herein. This 
Honorable Court on November 8, 1948, granted to amici 
curiae the privilege of submitting the following brief. 

QUESTIONS INVOLVED. 

The case at bar involves the construction of the District 
of Columbia Rent Control Act (Code 1940, Supp. V., § 45- 
1601 et seq.) and particularly the validity of an order estab¬ 
lishing maximum rent ceilings and mi n imum service 
standards for a housing accomodation in the District of 
Columbia. Amici curiae further submit that the case at 
bar involves the question of whether or not the appellee 
is estopped from asserting any infirmity in the order in 
question. 

1 STATUTORY PROVISIONS INVOLVED. 

The only statute involved in the case at bar is the District 
of Columbia Rent Control Act.. This statute will herein¬ 
after be referred to as the Rent Control Act. The pro¬ 
visions of that Act which are pertinent to this case are the 
following: 

§ 2 (1) “On and after the thirtieth day following 
the enactment of this chapter, subject to such adjust¬ 
ments as may be made pursuant to sections 45-1603 and 
45-1604, maximum-rent ceilings and minimum-service 
standards for housing accommodations excluding 
hotels in the District of Columbia shall be the follow¬ 
ing. * • # 

(c) For housing accommodations not rented on Janu- 
uary 1, 1941, nor within the year ending on that date, 
the rent and service generally prevailing for com¬ 
parable housing accommodations as determined by the 
A dminis trator. • • * 

§ 4 (a) Any landlord or tenant may petition the 
A dmini strator to adjust the maximum-rent ceiling ap¬ 
plicable to his housing accommodations on the ground 
that such maximum-rent ceiling is, due to peculiar 
circumstances affecting such housing accommodations, 
substantially higher or lower than the rent generally 
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prevailing for comparable bousing accommodations^ 
whereupon the Administrator may by order adjust 
such maximum-rent ceiling to provide the rent gen¬ 
erally prevailing for comparable housing accommoda¬ 
tions as determined by the Administrator. * • • 

§ 8 (a) Any petition filed by a landlord or tenant 
under section 45-1604 shall be promptly referred to 
an examiner designated by the Administrator. Notice 
of such action, in such manner as the Administrator 
shall by regulation prescribe, shall be given the tenant 
and landlord of the housing accommodations involved! 
If the petition be frivolous or without merit, the examr 
iner shall forthwith dismiss it. Such order of dismis¬ 
sal may be reviewed by the Administrator in the mam 
ner provided in sub-section (c) of this section. The 
examiner shall grant a hearing upon the petition 
except in cases dismissed under this subsection. 

(b) Hearings under this section shall be conducted 
in accordance with regulations prescribed by the Ad¬ 
ministrator. The landlord and tenant shall be given 
an opportunity to be heard or to file written state¬ 
ments, due regard to be given the utility and relevance 
of the information offered and the need for expedi¬ 
tion. In any such hearing the common-law rules of 
evidence shall not be controlling. 

(c) The examiner, after hearing, shall make finding^ 
of fact and recommend an appropriate order. Copies 
of such findings and order shall be served upon the 
parties to the proceeding in such manner as the Ad¬ 
ministrator may prescribe by regulation. Within fivie 
days after such service, any such party may request 
that the recommended order be reviewed by the Ad¬ 
ministrator. If there be no such request within such 
five days, the findings and recommended order of th|e 
examiner shall thereupon be deemed to be the findings 
and order of the Administrator: Provided, That 
the Administrator may review the proceedings, as here¬ 
in provided, on his own motion at any time within ten 
days after service of the examiner’s findings and order 
upon the parties. The Administrator may, in his dis¬ 
cretion, grant a hearing upon the request. Upon such 
request or motion, the record in the case shall be forth¬ 
with transferred to the Administrator for review aiid 
he may, in his discretion grant a hearing. He shall 
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state his findings of fact or affirm the examiner’s find¬ 
ings of fact which findings in either case shall be con¬ 
clusive if supported by substantial evidence, and shall 
make an appropriate order.” 

STATEMENT OF THE CASE. 

The case at bar involves an action by a tenant brought 
against his landlord under § 10 of the Rent Control Act 
for damages resulting to the tenant by reason of the failure 
of the landlord to observe minimum service standards pre¬ 
scribed by an alleged order of the Rent Control Admin¬ 
istrator. 

The record shows that the apartment in issue was not 
completed until October 1941. In August 1942 the ap¬ 
pellee acting under Section 4 of the Rent Control Act 
filed a * 4 Petition of Landlord for Adjustment of Rent or 
Service” requesting “an adjustment in the maximum-rent 
ceiling applicable to the housing accommodations in ques¬ 
tion on the ground that due to the peculiar circumstances 
set forth herein affecting such housing accommodations, 
the maximum-rent ceiling is substantially lower than the 
rent generally prevailing for comparable housing accom¬ 
modations. ’’ The appellant, along with other tenants sim¬ 
ilarly situated filed an answer to the appellee’s petition 
and on the issues thus established a hearing was held 
before an Examiner. Findings and a recommended order 
were issued by the Examiner on March 10, 1943, which 
findings and order tended to resolve the issues in favor 
of the position of the tenants. The findings and order 
were accompanied by a notice stating that they would be 
deemed to be the findings and order of the Administrator 
on the effective date set forth therein “unless written 
request for review is filed prior thereto or unless a re¬ 
hearing or extension of time is granted within the discre¬ 
tion of the Examiner or the Administrator.” 

The appellee appealed to the Municipal Court where the 
appeal was dismissed on the ground that no maximum- 
rent ceiling having previously ever been set on the apart- 
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ment in question, a proceeding for adjustment under Sec¬ 
tion 4 was unauthorized and the procedural and re\fiew 
provisions applicable to that section did not apply. 

The Trial Court in the case at bar made a finding in 
favor of the plaintiff-tenant and entered judgment in his 
behalf. On appeal to the Municipal Court of Appeals 
for the District of Columbia, the judgment of the Trial 
Court was reversed, the appellate Court holding that) no 
valid order establishing minimum service standards [had 
been entered by the Rent Control Administrator since he 
personally had not acted in the case. The case is tow 
pending before this honorable Court on appeal from the 
Municipal Court of Appeals for the District of Columbia. 

IMPORTANCE OF PRINCIPLES INVOLVED. 

On the holding of this Court in the case at bar will 
turn the validity or invalidity of thousands of rent Ceil¬ 
ings presently in effect in the District of Columbia. The 
cases involved fall into two categories. 

The first class of cases are concerned with housing ac¬ 
commodations which were not rented on January 1, 1941, 
or at any time during 1940. As to such accommodations, 
the Rent Control Administrator in one of his first actions 
upon assuming office, provided in his General Order ]^o. 1 
that immediately upon renting them for the first time the 
landlord should file a petition for the determination of a 
maximum rent ceiling and that until further notice the 
Administrator would assume, but not concede, that the 
first rent collected by the landlord was fair and reasonable. 
This order w^as issued on February 2, 1942. As the facts 
in the case at bar plainly show, it was generally thought 
that General Order No. 1, when coupled with an agree¬ 
ment between a landlord and his tenant, resulted in a 
mflA-irmim rent ceiling and minimum service standard being 
automatically imposed. It was further generally agreed 
that if a landlord or tenant wanted a change in such 
agreed rent and service he would have to file his petition 
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under Section 4. Not until Sager v. Stamps, 77 W. L. R. 
693, 38 AtL (2d) 193 was decided on June 22, 1944, were 
these notions disturbed. Sager v. Stamps held, contrary 
to the generally accepted view, that General Order No. 1, 
plus an agreement between landlord and tenant, did not 
result in a maximum rent ceiling and minimum service 
standard. Between February 2, 1942, when General Order 
No. 1 was issued and June 22, 1944 when Sager v. Stamps 
was decided thousands of petitions under Section 4 were 
filed to change such assumed maximum rent ceilings. It 
may safely be hazarded that in none of these cases did 
the Administrator himself participate, any more than he 
did. in the case at bar. If the opinion of the Municipal 
Court of Appeals is allowed to stand, all of such proceed¬ 
ings conducted pursuant to Section 4 will be void and of 
no effect. This will result in thousands of tenants in the 
District of Columbia losing benefits of the Rent Control 
Act which they now think, and for sometime in the past 
have thought, are theirs. Every time a tenant sues a 
landlord for violation of the minimum service standard 
in one of those cases, the landlord will point to the fact 
that the A dmini strator never acted. 

The second class of cases which will be affected by the 
principles to be established in the case at bar are cases 
involving housing units which for the first time were offered 
furnished some time after January 1, 1941. As to such 
cases, from the time the Rent Control Act became effec¬ 
tive on January 2, 1942, it was generally assumed that 
the appropriate method for obtaining action by the Ad¬ 
ministrator was to file a petition under Section 4 (b) for 
an adjustment to compensate for a capital improvement. 
Thousands of petitions were filed under Section 4 (b) on 
such a theory and again ceilings were established without 
action by the Administrator personally. Not until Del- 
srdder v. Gould, 154 F. 2nd, 844 was decided by this Court 
on March 25, 1946, was there any doubt that this was the 
appropriate procedure. If the views of the Municipal 
Court of Appeals are accepted in the case at bar, in every 
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one of those cases the rent ceilings will be invalidated. 
Every time a tenant sues a landlord under the Bent Con¬ 
trol Act for failure to observe the furnished minimum 
service standard, he will he met with the defense that 
there is no minimum service standard because the Ad¬ 
ministrator never acted personally. The Court need hot 
Surmise that this will happen because there is already One 
concrete case available in which a landlord made precisely 
that claim and was sustained by the trial judge on the bhsis 
of the opinion of the Municipal Court of Appeals in |the 
case at bar. That case is Austin et al. v. Phillips, Munici¬ 
pal Court, No. A 23-750, decided May 26, 1948. 


SUMMARY OF POSITION OF AMICI CURIAE. 

■ 

A. The Municipal Court of Appeals erred in holding that 
no valid order establishing minimum service standards 
had been proved because the District of Columbia Bent 
Control Act, which is remedial legislation, should be lib¬ 
erally construed to accomplish the objects thereof. 

B. The Municipal Court of Appeals erred in not hold¬ 
ing that the appellee was estopped from asserting any 
technical invalidity of the order. A party to a proceed¬ 
ing is estopped from taking a position which is injjon- 
sistent with a position he took in a prior related pro¬ 
ceeding. 


CONTENTIONS OF AMICI CURIAE. 

A. The District of Columbia Rent Control Act Is Remedial 
Legislation and Should be Liberally Construed to Ac¬ 
complish the Objects Thereof. 

The District of Columbia Bent Control Act (Code 1940 
SUPP. V. 45-1601 et seq.) is clearly remedial legislation. 1 
The purpose of the statute as set forth in section 45^1601 
is as follows: 

“It is hereby found that the national emergency and 
the national-defense program (1) have aggravated 


1 Gould v. Butler (D. C. Mira. App., 1943), 31 A. 2d. S67. 
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the congested situation with regard to housing ac¬ 
commodations existing at the seat of government; (2) 
have led or mil lead to profiteering and other specu¬ 
lative and manipulative practices by some owners of 
housing accommodations ; (3) have rendered or will 
1 render ineffective the normal operations of a free 
market in housing accommodations; and (4) are mak¬ 
ing it increasingly difficult for persons whose duties 
and obligations require them to live or work in the 
District of Columbia to obtain such accommodations. 
Whereupon it is the purpose of this chapter and the 
policy of the Congress during the existing emergency 
to prevent undue rent increases and any other prac- 
1 tices relating to housing accommodations in the Dis¬ 
trict of Columbia which may tend to increase the cost 
of living or otherwise impede the national-defense 
program . 9 ’ (Emphasis supplied.) 

It is too well settled to admit of argument that remedial 
legislation is to be liberally construed to accomplish the 
objects thereof. In 50 Am. Jur., Statutes, Sec. 392, the 
rule is stated as follows: 

“ Remedial Statutes.—It is a general rule of law 
that statutes which are remedial in nature are entitled 
to a liberal construction, in favor of the remedy pro¬ 
vided by law, or in favor of those entitled to the bene¬ 
fits of the statute. This is true of a curative statute 
having a remedial purpose, or statutes seeking the cor¬ 
rection of recognized errors and abuses, remedying 
defects in other acts, or implying an intention to re¬ 
form or extend existing rights. The rule also applies 
to statutes having for their design the simplification 
of procedure and the removal of technicalities in con¬ 
nection therewith.” 

The holding of the Municipal Court of Appeals in the case 
at bar was to the effect that the failure of the Rent Control 
Administrator personally to sign the order establishing 
miuimnm service standards under § 2 (1) (c) 2 rendered 


2 “For housing accommodations not rented on January 1, 1941, nor within 
the year ending on that date, the rent and service generally prevailing for com¬ 
parable housing accommodations as determined by the Administrator. * * 


9 


the order invalid. This, we submit, is a most narrow 
construction of the statute. 

In the first place there is absolutely nothing in the 
statute which requires that the determination of the Ad¬ 
ministrator be expressed in writing and be signed by hin|. 
It is, of course, obvious that with legislation such as thi^, 
affecting tens of thousands of individual pieces of property, 
it would be physically impossible for any one man within 
any reasonable period of time to actually consider, read 
and sign all such formal orders. The Congress must have 
intended that to a reasonable extent responsible employees 
of the Administrator, under his supervision, should handle 
and execute the tremendous volume of records and papers 
which would be entailed and, we submit, in the absence of 
any specific requirement that the determination of the Ad¬ 
ministrator be expressed in writing and manually signed 
by him, the procedure adopted in this case abundantly 
satisfies the requirements of the statute and achieves its 
purposes. This reasonable construction of the statute is, 
we submit, to be preferred to the narrow one adopted by 
the Municipal Court of Appeals. 

It will be noted that no claim is made by the landlord in 
this case that he was deprived of a fair hearing because 
the Administrator did not act personally. His reliance 
is purely on a technicality. In the case of legislation of the 
type we are here considering, such technical objections 
should be given short shrift. Especially is this so when 
what is at stake is the validity of thousands of rent ceilings. 
It may safely be assumed that if such ceilings are wiped opt 
today it will be many months before rent protection will \>e 
restored to the tenants involved. 

B. The Municipal Court of Appeals Erred in Not Holding 
That the Appellee Was Estopped from Asserting Apy 
Technical Invalidity in the Order. 

The applicability of familiar principles of estoppel to 
the case at bar becomes clear upon consideration of the 
basic facts. Those facts fit squarely within the require- 
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ments for invoking the broad doctrine of equitable estoppel 
and in addition would appear to justify the application of 
the narrower principle of judicial estoppel. 

When the facts of this case are considered, it will be 
observed that the whole chain of events which led to the 
basic question in issue in this case was set in motion by the 
appellee-landlord who, acting on an erroneous assumption 
then generally current filed his petition under Section 4 
rather than under Section 2. It was only when his appeal 
was dismissed that he became aware of the possibility of 
exploiting his error to his own advantage. The decision of 
the appellate court below is the fruit of his attempt to gain 
by abandoning his prior position. 

L Equitable estoppel should be applied against the appellee 

landlord. 

The principle of equitable estoppel may be briefly de¬ 
scribed as signifying that one, for the sake of good faith and 
fair dealing, may not present as false that which he held 
out as true and which by his representation has misled 
others. 

Equitable estoppel was first invoked in 1762 by Lord 
Mansfield in Montefiori v. Montefiori [1762] 25 K. B. 203. 
This case was a suit to compel the return of a promissory 
note which the plaintiff had given for the purpose of creat¬ 
ing an impression of defendant’s opulance in order to 
facilitate the consummation of a marriage. Lord Mans¬ 
field, in denying relief, said: 

4 ‘The law is, that where, upon proposals of marriage, 
third persons represent anything material, in a light 
different from the truth even though it be by collusion 
with the husband, they shall be bound to make good 

i the thing in the manner in which they represented it. 
It shall be as represented to be.” 

The leading case on the subject, however, is Pickard v. 
Sears , 6 Add. and Ell. 469 (1837), in which a mortgagee 
who stood by silently and permitted the defendant to pur- 
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chase at an execution sale of the owner’s property was 
denied recovery. Lord Denham’s observations, so fre¬ 
quently referred to by courts in all jurisdictions, bpar 
repetition: 

“But the rule of law is clear, that, where one by his 
words or conduct wilfully causes another to believe the 
existence of a certain state of things and induces l|iim 
to act on that belief, so as to alter his own previous 
position, the former is concluded from averring against 
the latter a different state of things as existing at the 
same time; and the plaintiff, in this case, might hive 
parted with his interest in the property by verbal $pft 
or sale, * * *. And we think his conduct, in standing by 
and giving a kind of sanction to the proceedings under 
the execution, was a fact of such a nature, * * 

The limitation of the principle to cases of “wilful” mis¬ 
representations, i. e., fraud, was soon lifted by judicial inter¬ 
pretation. Eleven years later in Freeman v. Cooke, 2 |3x. 
654, 154 Eng. Rep. 652 (1848), the court, referring to the 
limitation thus imposed by Lord Denham in Pickard v. 


Sears, said: 

“By the term ‘wilfully’ however, in that rule, we 
must understand, if not that the party represents that 
to be true which he knows to be untrue, at least that he 
means his representation to be acted upon and that it 
is acted upon accordingly.” 

From these beginnings a hundred and more years ago 


the doctrine of equitable estoppel has grown and seen ap¬ 
plication in thousands of American cases. Pomeroy over 
40 years ago enumerating the elements of equitable estop pel 
gave them as follows: 

“1. There must be conduct—acts, language or 
silence—amounting to a representation or a conceal¬ 
ment of material facts. 

2. These facts must be known to the party estopped 
at the time of his said conduct, or at least the circum¬ 
stances must be such that knowledge of them is neces¬ 
sarily imputed to him. 
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3. The truth concerning these facts mnst be unknown 
to the other party claiming the benefit of the estoppel, 
at the time when such conduct was done, and at the 
time when it was acted upon by him. 

4. The conduct must be done with the intention, or at 
least with the expectation , that it will be acted upon by 
the other party, or under such circumstances that it is 
both natural and probable that it will be so acted 
upon * • *. 

5. The conduct must be relied upon by the other 
party, and, thus relying, he must be led to act upon it. 

6. He must in fact act upon it in such a manner as to 
change his position for the worse; in other words, he 
must so act that he would suffer a loss if he were com¬ 
pelled to surrender or forego or alter what he has done 
by reason of the first party being permitted to repudiate 
his conduct and to assert rights inconsistent with it. 

It will be seen that fraud is not given as an essential 
requisite in the foregoing statement. It is not abso¬ 
lutely necessary that the conduct mentioned in the first 
sub-division should be done with a fraudulent purpose 
or intent, or with an actual and fraudulent intention of 
deceiving the other party.” (See 2 Pomeroy, Equity 
Jurisprudence (3 ed., 1905) Sec. 805). 

Bigelow has defined the principle as follows: 

“ Estoppel by representation consists of holding for 
truth a representation acted upon when the person who 
made it, or his privies, seek to deny its truth and to 
deprive the party who has acted upon it of the benefit 
obtained.” See Bigelow, Estoppel (6 ed., Rev., 1913) 
603. 

The application of these principles to attain substantial 
justice has not been niggardly. The infinite variety of 
factual situations in which they have been applied shows 
the force and virility of the basic principles. Some of the 
cases pertinent to facets of the case at bar will be dealt 
with more specifically below. 

It will be seen that each of the elements enumerated by 
Pomeroy appear in a respectable measure in the case at 
bar. Any doubts which might arise as to any of the ele- 
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ments should be removed upon examination of relevant 
decisions variously involving one or more of such pointls. 
Each of the elements will be discussed below and such de¬ 
cisions will be cited. 

“1. There must be conduct—acts, language br 
silence—amounting to a representation or a conceal¬ 
ment of material facts.’’ i • 

The defendant appellee in this case filed a petition undbr 
Section 4 of the Rent Control Act for the adjustment of tne 
existing minimum service standard and maximum rent 
ceiling. Surely such action was tantamount to a representa¬ 
tion that by this step the landlord meant to raise the isspe 
of the service standard and rent ceiling and that his method 
of raising the issue would result in an authoritative de- 
termination. 

| 

“2. These facts must be known to the party estopped 
at the time of his said conduct, or at least the circrhn- 
stances must be such that knowledge of them is neces¬ 
sarily imputed to him.” 

It is submitted that this case is one in which the circum¬ 
stances are such that knowledge of the material facts must 
necessarily be imputed to the landlord. Tenants who hre 
dragged into rent control proceedings cannot be assumed 
to be lawyers or even to have the funds available to engage 
lawyers. A landlord running a property for profit pan 
count the legal fees he pays in his expenses of operation. 
Moreover, it was the landlord in this case who initiated the 
proceeding. Surely the tenants were entitled to rely on the 
fact that the appropriate procedure was being followed. 

| 

“3. The truth concerning these facts must be un¬ 
known to the other party claiming the benefit of the 
estoppel at the time when such conduct was done, and 
at the time when it was acted upon by him. 77 

There is nothing in the present case to indicate that the 
plaintiff tenant had the vaguest notion that an inappro- 
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priate procedure was being followed before the Rent Ad¬ 
ministrator. In fact the history of the proceeding would 
indicate exactly the contrary. It appears clear, therefore, 
that the third element is present in this case. 

“4. The conduct must be done with the intention, or 
at least with the expectation, that it will be acted upon 
by the other party, or under such circumstances that 
it is both natural and probable that it will be so acted 
upon* * *.” 

“5. The conduct must be relied upon by the other 
party, and, thus relying, he must be led to act upon it.” 

It appears clear in the present case that it was both 
natural and probable that the defendant landlord’s con¬ 
duct would be acted upon by the tenants and they did in 
fact so act upon it. An answer was filed to the landlord’s 
petition and on the issues thus established a hearing was 
held. The fact that both the landlord and the tenants may 
have been mistaken as to the appropriate procedures to 
follow does not prevent the estoppel from being applied in 
this case. In Continental National Bank v. National Bank 
of the Commonwealth, 50 N. Y. 575 (1872), the Court of 
Appeals stated (583): 

“We hold that there need not be, upon the part of 
the person making a declaration or doing an act, an 
intention to mislead the one who is induced to rely 
upon it. There are cases in which parties have been 
estopped where their acts or declarations have been 
done or made in ignorance of their own rights, not 
knowing that the law of the land gave them such rights. 
Here, certainly there could be no purpose to mislead 
others, for there was not the knowledge to inform the 
purpose and both parties were equally and innocently 
misled. Indeed it would limit the rule much within 
the reason of it, if it were restricted to cases where 
there was an element of fraudulent purpose. In very 
many of the cases in which the rule has been applied, 
it was no more than negligence on the part of him 
who was estopped.” 




“6. He mnst in fact act upon it in such a manner as 
to change his position for the worse; in other words, 
he must so act that he would suffer a loss if he were 
compelled to surrender or forego or alter what he h&s 
done by reason of the first party being permitted to 
repudiate his conduct and to assert rights inconsistent 
with it.” 


It has frequently been held that being induced to in¬ 
dulge in litigation is a sufficient act to invoke an estoppel. 
Two examples of this line of cases are Myers v. Byars , 99 
Ala. 484, 12 So. 430 (1892) and Meister v. Bimey, 24 Mich. 
435 (1872). In the latter case the Court stated (p. 4Af \): 
“Expenditure in litigation may as reasonably constitute 
the basis of an estoppel as any other expenditure and in 
this case it is just and equitable that they be held to do 
so.” On this approach it would appear that the action 
of the defendant landlord in inducing the tenants to ^ry 
the issue before the Rent Administrators Office and to 
bring the present suit would be enough of a basis for Iphe 
estoppel. 

In any case, the principles announced in the better rea¬ 
soned decisions make it clear that there was sufficient 
reliance on the part of the tenants here to warrant an 
estoppel. Consider for example the following from Con¬ 
tinental National Bank v. National Bank of the Common¬ 
wealth, 50 N. Y. 575 (1872), (p. 585-86): 

“It must be that the conduct of men which may be 
influenced by the declarations of those with whom they 
deal, is not confined to that which is shown by affirma¬ 
tive and positive acts following upon and induced by 
those declarations. Conduct is not alone that wl^ich 
is action, positive and affirmative. Conduct, as lim¬ 
ited to this inquiry, is the reserve of one’s own powers 
of person and property, and of those means of help 
which can be summoned from free or accommodating 
sources of justice and is as often forebearance of 
their use and quiescence and contentment with affairs 
as they are, as action designed to change affairs. And 
such quiescence and contentment, induced by false or 
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erroneous statement, may be quite as damaging as any 
' result from action * * *. To hold otherwise, would 
be to assert that the law makes a difference between 
1 damage received by action and omission to act, in 
circumstances precisely similar, save in these elements. 
When an act produces conduct from which flows in¬ 
jury, it cannot matter whether that conduct be affirm- 
tive or negative, active or quiescent.” 

Under these principles the action of the tenants in ac¬ 
cepting the determination of the Rent Administrator re¬ 
sulting from the proceeding initiated by the defendant 
landlord would be sufficient reliance to form the basis for 
an estoppel. The discontent of the tenants with their cir¬ 
cumstances is obvious. It hardly appears reasonable to 
assume that they would have failed to take action if a de¬ 
termination purporting to be that of the Administrator 
had not been announced. 

Even were the estoppel proposed to be applied in this 
case to involve a result inconsistent with the strict terms 
of a statute, this should be no bar to its being applied. 

Cases under statutes of limitations involving the appli¬ 
cation of the doctrine of equitable estoppel are legion and 
appear to be so common as not to require specific cita¬ 
tion. One writer investigating that specific subject states 
his conclusions as follows: 

‘‘The recognition of estoppel as a ground for sus¬ 
pension of limitation acts has encountered remarkably 
little resistance in American law. In no state is estop¬ 
pel expressly admitted by statute as an exception to 
general rules for the limitations of actions. In only 
five states are there statutory provisions which can 
be construed to include the main elements of estoppel. 
And yet from an early period American courts have 
freely invoked estoppel for this purpose.” Dawson, 
Estoppel and Statutes of Limitations, 34 Mich. L. 
Rev. 1 (1935). 

The quoted article collects many of the statutes of limita¬ 
tions cases. 
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A similarly liberal approach is found in cases involving 
statutes of frauds. A discussion of this • subject and a 
collection of pertinent cases will be found in the Doctrine 
of Estoppel Applied to Statutes of Frauds , 79 U. of Pa. L. 
Rev. 440. 

Possibly an even more extreme position can be found in 
the cases involving estoppel to contest the constitutionality 
of a statute. A line of cases in the Supreme Court dat¬ 
ing back over a hundred years indicates that persons avail¬ 
ing themselves of the benefit of legislation are estopped 
from contesting the validity of the statutory enactment. 
State decisions have followed the same trend. Many of 
the cases are cited and discussed in Estoppel to Contest 
the Constitutionality of a Statute , 48 Habv. L. Rev. 988 
(1935). ] 

The provisions of other types of statutes have likewise 
been ignored in applying the doctrine of estoppel to trans¬ 
actions which apart from the estoppel would be voidable 
or even void under statutory provisions. In Osborn v. Elder, 
65 Ga. 360 (1880), it was held that where the defendant 
bought land at a judicial sale void apparently because of 
failure to apply proper statutory procedures, on a levy 
against a third person and the plaintiff who was the actual 
owner of the land was present at the sale, the plaintiff 
was estopped from showing his ownership. The Court 
said (p. 364): j 

“The decision of the judge seems to rest upon the 
fact „that the levy in the case was void, and the pur¬ 
chaser was bound by the maxim of caveat empto\r — 
that if the levy had been a sufficient one and the plain¬ 
tiff had induced the purchaser to invest his money, 
then he would have been estopped but the same con¬ 
duct on the part of the plaintiff at a sale under a void 
levy and by which a purchaser was deceived and mis¬ 
led would not estop him except where the fraud pre¬ 
vented inquiry as to the authority of the sheriff to 
make a valid judicial sale. We think the distinction 
of the judge as to acts and conduct amounting to es¬ 
toppel, between void, voidable and valid sales, does 




not exist except perhaps as to such sales as are con¬ 
trary to public policy and to law as for usury, etc., 
but the principle that a man shall not be allowed to 
assert a contrary right to one who by his acts or omis¬ 
sions has been induced to change his circumstances 
without fault, and being induced so to do by the other, 
applies to all sales, and this whether with or without 
such conduct the purchaser would obtain a good or a 
bad title.” 

Dowling & Allgood v. Wood, 125 Iowa 244, 101 N. W. 
113 involved a statutory exemption against garnishment 
of earnings. The defendant had worked for the garnishee 
railroad and had been discharged. The defendant sug¬ 
gested to the plaintiff that if they wanted to collect a debt 
that he owed, they bring suit and garnish the railroad 
for certain earnings due the defendant. When the plain¬ 
tiff brought suit the defendant moved for the release of 
the money attached by garnishment on the ground that it 
was exempt under the statute as personal earnings. In 
holding for the plaintiff the Court said (p. 246): “Having 
induced the plaintiff to incur the expenses and liability 
involved in instituting garnishment proceedings we think 
the defendant is estopped from setting up the exemption 
of his earnings as against the plaintiff’s claim.” 

Additional cases involving estoppel against relying upon 
statutory provisions could be cited. 

IL Quite apart from general principles of equitable estoppel 
the appellee should have been held to have been es¬ 
topped in this case because of the doctrine of judicial 
estoppel. 

The gravamen of judicial estoppel is that if a party has 
deliberately taken a legal position, the courts will not per¬ 
mit him to recede from it for purposes of convenience. It 
has been held many times that this doctrine precludes a 
party to a court proceeding from taking a position which 
is inconsistent with a position he took in a prior related 
proceeding. Lord Kenyon’s definition of the maxim “<rtle- 
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<7a«<s contraria non est audiendus” aptly and succinctly 
expresses this legal principle. It is that “A man should 
not be permitted ‘to blow hot and cold' with reference t 
the same transaction, or insist, at different times, on the 
truth of each of two conflicting allegations, according to 
the promptings of his private interest.” (See Broom, a 
Selection op Legal Maxims (2nd ed., 1850) 119). 

Thus it has been held that one who invokes the juris¬ 
diction of a court, though that court is without jurisdic¬ 
tion, will be estopped from denying that there was juris¬ 
diction. Krause v. Krause, 282 N. Y. 355 (1940). 

Similarly in Assets Realization v. Roth, 226 N. Y. 370, 
123 N. E. 743 (1919) the defendant was held estopped from 
contending that the agreement sued upon was one of guar¬ 
anty, by reason of his successful contention, in another 
action, between different parties, that said agreement wai 
one of indemnity and not of guaranty. Judge Cardozo - 
pointed out that “the defendant helped to induce that 
ruling when the result was to his advantage” and stated 
that the Court would “not change it in his instance, now 
when the result is to his detriment.” See also Rand v. 
Gillette, 199 N. C. 485, 154 S. E. 746. 

In Grier v. Canada, 119 Tenn. 17, 107 S. "W. 970 (1907) 
plaintiff sued in ejectment, and for an accounting of rents. 
Plaintiff's claim to the property was predicated, upon a 
will in which he was named as remainderman subject to 
his father's life estate. The defendant claimed as grantee 
from the plaintiff's father and denied that the will under 
which the plaintiff claimed had been duly probated. In 
another action, however, in which the defendant was a 
party the defendant had verified a pleading in which wa|S 
alleged the probating of the will in question. In holding 
that the defendant was estopped from denying the trutp 
of the statement made by him in that pleading the court 
said: “A party will not be permitted to deny in one pro¬ 
ceeding facts which he had admitted or averred in his sol¬ 
emn pleadings under oath in another proceeding. • • 

Another example of the application of the Kenyon maxim 
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that “A man should not be permitted to blow hot and cold” 
is fonnd in the leading case of Matter of Swales, 60 App. 
Div. 599, 70 N. Y. Snpp. 220 (1901), aff’d., 172 N. Y. 651, 
65 N. E. 1122 (1902). There the petitioner’s appointment 
as administratrix was vacated on the ground that the pe¬ 
titioner was not the decedent’s widow, the court holding 
that she was estopped from denying the validity of a 
decree of divorce procured by her, although in fact the 
court which had issued the decree was without jurisdic¬ 
tion. The Court stated: “* * * where a party has in¬ 
voked the jurisdiction of any court and submitted himself 
thereto he cannot thereafter be heard to question such 
jurisdiction” (p. 602). See also Curry v. Curry, 65 App. 
D. 0. 47, 79 F. 2d. 172. 

The foregoing cases demonstrate the effectiveness of 
this doctrine as a restraining influence upon those who 
would conduct themselves in a court room as if it were a 
gaming room. The identical considerations of policy which 
dictated the establishment of this doctrine apply in the 
case at bar. Here too the defendant landlord seeks to 
change his position from that he assumed in a prior re^ 
lated proceeding. The fact that the prior related proceed¬ 
ing was an administrative proceeding rather than a judic¬ 
ial one should not change the result. See Chicago SS and 
SB RR v. Fleming, (CCA 7) 109 F. 2d. 419. 

The doctrine of judicial estoppel was established for 
the purpose of meeting precisely this type of situation. 
It was intended to prevent parties from playing ducks 
and drakes with tribunals and their adversaries by shift¬ 
ing their positions from proceeding to proceeding. 

In the case at bar vre must assume the validity of the 
trial court’s findings so far as the defalcations of the 
appellee are concerned. If the appellee escapes his obli¬ 
gations it will be only because of a pure technicality of 
which he will be permitted to take advantage after having, 
by his own action deliberately undertaken, misled the ap¬ 
pellant into believing he was being protected. The harsh- 
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ness and unfairness of such a result is avoided by applica¬ 
tion of the doctrine of judicial estoppel. That is to say, 
the appellee having in the proceeding instituted by him 
before the rent administrator assumed the position that an 
order resulting from the proceeding would validly estab¬ 
lish a maximum rent ceiling and minimum service standard, 
is precluded in this action from asserting the invalidity of 
the order resulting from the proceeding he began. 

CONCLUSION. 

Amici curiae believe that the decision of the Municipal 
Court of Appeals for the District of Columbia in the case 
at bar should be reversed and that the judgment of the 
trial court should be reinstated. It seems clear under] the 
authorities cited above, not only that the Municipal Court 
of Appeals erred in its construction of the statute and 
order in question, but that the Appellee is estopped irom 
asserting any infirmity which might possibly exist in that 
order. If the opinion of the Municipal Court of Appals 
is not set aside thousands of residents of the District of 
Columbia are going to find themselves the only group in 
the United States deprived of the benefits of rent ceilings 
for an indeterminate period. 
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